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Enhancing transparency is touted as one of the responses to the ongoing criticism regarding the legitimacy of the investor-State dispute settlement system. Since investment disputes involve matters of
public interest, granting public access to certain aspects of the arbitral proceedings ensures that
members of the citizenry have the opportunity to be informed of the matters in dispute, as well as to
be heard on these issues if the outcome of the arbitration potentially affects them. A palpable move
towards increased transparency in investment arbitration has resulted in the revision of institutional
arbitral rules, a set of rules devoted entirely to transparency, and even a convention.
Consequently, arbitral tribunals have become more receptive to utilizing mechanisms for third party
participation, including open hearings and the acceptance of written submissions by amici curiae.
Indigenous peoples have sought to avail of these participation mechanisms with limited success. Often at odds with foreign investors in extractive industries, indigenous groups have argued that mining
activities in their ancestral lands have a detrimental impact on their heritage and way of life. Thus,
these affected indigenous peoples assert an interest to participate in ongoing investment disputes. In
the investment arbitration cases in recent years wherein indigenous groups sought to make written
submissions as non-disputing parties, the response of tribunals can be described as lukewarm or even
dismissive. Whether an increased transparency regime will eventually benefit indigenous peoples
seeking to participate in these disputes is an issue worth examining.
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